law firm faces a class action lawsuit over its layoffs, how can everyday employers conduct mass layoffs without getting themselves in hot water?
The process of conductig a mass layoff is complex and dauntig for most employers. Although an arcle of ths natue canot adequately discuss every step of the process, ths arcle ais to ilumate thee key steps for employers who are navigatig the complex path of conductg mass layoffs: (a) choosing the employees to include in a layoff, (b) providig proper notice of mass layoffs and (c) obtaig liability releases to reduce possible legal exposure. 
Choosing the Employees
One of the fist steps in mass layoff wi be establishig a commttee to oversee the entie process with a formaled approach. Settg up the proper selection criteria for identifyg who wi be laid off wi be an important task for the committee. Some mass layoffs will include an initial "self-selection" for employees to volunteer to receive parcular incentives in exchange for their resignation. If choosing ths method, employers should set up carefu safeguards to avoid losing key employees or losing too many employees from anyone job category or deparent.
For those employers who wi need to select employees for layoff, it is vital that the selection In such situations, the employer will place itself at risk of facing a disparate impact lawsuit. If a plaiti is able to prove that a mass layoff produced an adverse impact on a protected class, then the employer must justi the selection device or criteria that produced the adverse impact.
Selection Criteria Traps
The proper selection criteria that an employer uses wi nearly always be unque to the business situation of that employer and the reasons for having to resort to a mass layoff. As par of the process of coming to a decision regarding a mass layoff, an employer should look to the operations it wishes to scale back or cut altogether. If only scalng back, the employer wi need to select which employees in a given work unt or department to let go.
Employers must be carefu not to fal into certai selection traps that may seem neutral but in fact adversely affect a particular group. For instance, more than one employer has faced an age discrimation lawsuit afer relyig on managerial input regardig employee characteristics such as "flexibilty" "energy" and "enthusiasm." There are any number of simiar traps, many of which wi be unque to each employer's situation.
It is important that once any selection criteria are chosen, and before layoffs are implemented, the 
Business Needs
In Durante v. Qualcomm, Inc., the employer conducted a reduction in force. The laid off employees fied a lawsuit against their former employer, alleging, among other claims, disparate impact for age discriation. The tral cour granted the employer's summar judgment motion on all of the employees' disparate impact clais.
On appeal, the court found that because the employees failed to present evidence that the employer's termination decisions were solely a matter of subjective discretion and because they failed to otherwise identify a specific employment practice that resulted in discrimination, they failed to satisfy the elements of a prima facie case of disparate impact age discrimination.
Even assuming that the employees established a prima facie case of disparate impact age discrimination, the employer produced unrebutted evidence that its termination decisions were made to satisfy the differing business needs of its various divisions and departments.
Burden of Proof
In 2008, the United States Supreme Court held in Meacham v. Knolls Atomic Power Lab that the burden to prove the employer's selection criteria for layoff was on the employer. In Meacham, the employer had its managers score their subordinates on "performance," "flexibilty" and "critical skills" when selecting employees for a layoff; these scores, along with points for years of servce, were used to determine who was laid off. Of the 31 employees let go, 30 were at least 40 years old.
Although the employer argued that it had used "reasonable factors other than age" (RFOA), the Supreme Court found that the employer not only had to raise the RFOA defense, it also had to bear the burden of persuasion regarding the merits of that defense. The Court overturned a lower court's ruling for the employer and sent the matter back to the trial court for further proceedings-and no doubt further costs to the employer.
These cases ilustrate the need for employers conducting layoffs to ensure that the criteria they use for determining who will be laid off are unelated to employees' protected class and that the criteria used wi hold up to scrutiy in a cour of law. For any mass layoff, an employer, along with legal counsel, should conduct a disparate impact analysis.
Providing Proper Notice Under the Worker Adjustment and Retraining Notification (WARN) Act
After choosing who wil be subject to a mass layoff, employers must then be sure to conduct the layoff in accordance with the relevant federal, Fortunately, not all plant closing and layoffs are subject to the WARN Act, and certain employment thresholds must be reached before the WARN Act applies. However, knowing when your mass layoff will trigger the need for the statutory notice can be tricky (see Exibit 3).
Covered Employers
In general, employers are covered by the WARN Act if they have 100 or more employees, not counting employees who have worked less than 6 months in the last 12 months and not counting employees who work an average of less than 20 hours a week. Private for-profit employers and private nonprofit employers are covered, as are public and quasi-public entities that operate in a commercial context and are separately organized from the regular government.
If an employer has only 90 employees at the location of the mass layoff but also has 11 more employees elsewhere, the employer is sti covered because 28 COMPfNSATlON & BfNUITS RfVlfW al of an employer's employees are considered in the "100 or more" employee theshold (Le., not just employees at the parcular plant being closed).
Notice Triggers
Two scenarios will trigger the WARN Act's notice requirements: "plant closings" and "mass layoffs." Plant closing. A covered employer must give notice if an employment site (or one or more facilties or operatig unts with an employment site) wi be shut down and the shutdown will result in an employment loss for 50 or more employees durig any 30-day period. Ths does not count employees who have worked less than 6 months in the last 12 months or employees who work an average of less than 20 hours a week for that employer. These latter groups, however, are sti entitled to notice, which is discussed in greater detai later.
Mass layoff A covered employer must give notice if there is to be a mass layoff that does not result from a plant closing but that will result in an employment loss at the employment site during any 3D-day period for 500 or more employees or for 50 to 499 employees if they make up at least 33% of the employer's active workforce. Again, this does not count employees who have worked less than 6 months in the last 12 months or employees who work an average of less than 20 hours a week for that employer.
In the context of the WARN Act, the term employment loss means (a) an employment termination, other than a discharge for cause, voluntary departure or retirement; (b) a layoff exceeding 6 months; or (c) a reduction in an employee's hours of work of more than 50% in each month of any 6-month period.
Penalties for Violations
An employer who violates the WAR Act by ordering a plant closing or mass layoff without providing appropriate notice is liable to each aggreved employee for an amount including back pay and If an employer cannot identify employees who may lose their jobs through bumping procedures, the employer must provide notice to the incumbents in the jobs that are being eliminated.
Employees who have worked less than 6 months in the last 12 months and employees who work an average of less than 20 hours a week are due notice, even though they are not counted when : :I also provide notice to the state DWU and to the chief elected offcial of the unit of local government in which the employment site is located.
Notification Period
With thee exceptions, notice must be tied to reach the required parties at least 60 days before a closing or layoff. When the individual employment separations for a closing or layoff occur on more than one day, the notices are due to the representative(s), state DWU and local government at least 60 days before each separation. If the workers are not represented, each worker's notice is due at least 60 days before that worker's separation.
The exceptions to 60-day notice are as follows:
Faltering company. This exception, which is to Unforeseeable business circumstances. This exception applies to closings and layoffs that are caused by business circumstances that were not reasonably foreseeable at the time notice would otherwise have been required. Natural disaster. This applies where a closing or layoff is the direct result of a natural disaster, such as a flood, earthquake, drought or storm.
If an employer provides less than 60 days of advance notice of a closing or layoff and relies on one of these three exceptions, the employer bears the burden of proof that the conditions for the exception have been met. The employer also must
give as much notice as is practicable. When the notices are given, they must include a brief statement of the reason for reducing the notice period in addition to the items required in notices.
Notice Form and Content
No particular form of notice is required; however, the information provided in the notice shall be based on the best information available to the employer at the time the notice is delivered. Additional notice is required when the date or 14-day period for a planned plant closing or mass layoff is extended beyond the date or 14-day period announced in the original notice. 
90-Day Look Back Provision
An employer also must give notice if the number of "employment losses" that occur durg a 30-day period fais to meet the theshold requiement but the number of employment losses for two or more groups of workers, each of which is less than the mium number needed to trgger notice, reaches the theshold level, durg any 90-day period. Job losses with any 90-day period wi count together toward the WAR Act's theshold levels, uness the employer demonstrates that the employment losses durg the 90-day period are the result of separate and distict actions and causes.
Specifically, if two or more groups suffered employment losses at a single site of employment during a 90-day period and each group is less than the minimum number required to trigger the WARN Act notice requirement, the groups will be aggregated "uness the employer demonstrates that the employment losses are the result of separate and distinct actions and causes and are not an attempt by the employer to evade the requirements of (the WARN Acti."4 Ths can someties seem more complicated than it is and is someties cited by employers as one of the more complex provisions of the WAR Act. The simple aner is that if an employer lays off the aggegate number of employees to trgger WAR Act protections, it wi sti need to follow those protec- can establish that the series of terminations were not just caused by general deteriorating financial conditons but by truly unelated incidents (e.g., the first termination because of the demise of a partner company and the second termination because of deteriorating economic situation of the defendant employer), the employer may be able to avoid aggregation.
In United Paperworkers International Union,
AFL-CIQ, CLC v. Alden Corrugated Container
Corp., the Cour held that the employer's burden to show that the various employee termations were due to "separate and distinct causes" was not satisfied because the layoffs were caused by a "contiuig and acceleratig economic demise."
The Court found that although the reguations and legislative history did not give precise meaning to the phrase "separate and distinct actions and causes," layoffs that are occasioned by a contiuing and acceleratig economic demise are not the result of separate and distinct causes."
In Oil, Chem. & Atomic Workers Local 7-629 v. RMI Titanium Co., the Court of Appeals afrmed the distrct court's decision not to aggregate the layoff of thee employees with other layoffs in a 90-day period because the layoffs were due to separate and distinct causes. The defendant company was a titanium production company. The first three employees were laid off because of a funding problem involving an outside partner company based in Italy; the other 87 employees were laid off because of the poor economic condition of the company and the downturn in the metals market.
WARN Act Best Practices
Every employer conductig layoffs must determine whether they are covered by the WAR Act and whether the layoff at issue wi trgger notice requiements. These determiations wi sometimes require the assistance of experienced employment counsel. If a layoff does trgger WAR Act notice requiements, the employer must be extemely carefu to meet the exact requiements for each notice.
Unfortunately, this is not horseshoes and courts will not give an employer credit for substantial compliance or attempting to do thngs correctly. It is strongly advised that experienced employment counsel be brought on board at this stage, at the latest.
Obtaining Employee Releas
A third key to conducting a mass layoff is minimizing the risk of legal costs and court awards by obtaining releases of claims from exiting employees. Obtaining such releases should be a top prior- Waivers under the ADEA must meet certain minimum requirements to be considered "knowing and voluntary."
To release any rights employees might have under the ADEA, the release must be in writing and calculated to be understood by the average worker to whom it will be presented. The release must also provide some "consideration" above and beyond that which the employee is aleady entitled. The employer must also provide inormation to each employee regarding the group covered by the layoff or severance program, the eligibilty factors for the program, the job titles and ages of those selected for the program, and other information. The requirements to make the release vald are very specific, so it is recommended that an employer consult with experienced employment counsel prior to having any employees sign a release.
Lawsuits Arising From OWBPA
Two recent cases represent a growing trend of plaintiffs' attorneys filng class action lawsuits against employers who make use of "standard" release agreements that do not precisely follow the requirements of OWBPA.
In Pagliolo v. Guidant, employees who were subject to a mass layoff alleged that the employer's selection of employees 40 years of age and older was disproportionate and violated ADEA. The employer had obtained releases from the employees in exchange for severance pay. The employees argued that the releases were invalid under the OWBPA.
For example, the employees contended that the release contained misrepresentations, failed to describe the afected decisional unit with particularity, failed to disclose the eligibilty factors and ignored requirements with respect to disclosing the ages and job titles of the afected employees. : a The court agreed with the employees in al respects and held that the releases were invald. The cour found that the employer made misrepresentations that made it appear that there were 10% fewer termations of employees 40 and older than were actualy termiated. Moreover, the cour found that the employer's spreadsheet that gave dates of bir, rather than ages, violated the OWBPA Overal, the cour concluded that the employer made it uneasonably dicult for employees to determe whether These cases ilustrate how important it is for employers to understand the legal requirements associated with mass layoffs. Employers use layoffs to reduce costs in times of economic instability and downturn. However, conducting a layoff in a haphazard manner can wind up costing more than it was designed to save. In light of the complex legal landscape, it is important to consult with experienced employment counsel when considering whether, and how, to implement layoffs. 
